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The distorted reform of the Italian administrative constitution: the decree
no. 165/2001 twenty years later (p. 291)
Stefano Battini

The legal provisions consolidated in the legislative decree n. 165/2001,
and then continuously modified in the following years, express an am-
bitious project to reform the Italian administrative constitution. The re-
form intended to change the relationship between politics and adminis-
tration, the balance between law and contract in the regulation of civil
service employment and the very nature of this relationship. On retro-
spective assessment, however, the reform was distorted. It assumed pub-
lic management that was more independent and more accountable for
results. On the contrary, the administrative leadership is now subservient
to politics and crushed under the weight of responsibility for violating
the rules, developing a defensive attitude. The reform intended to entrust
organisational structures to the law and the employment relationship to
collective bargaining. Yet, this border line has been continually crossed
and betrayed. The reform aimed to introduce private sector flexibility
into the public sector. However, public flexibility has produced gener-
alised promotions and stabilisation of non-permanent workers without
open competition procedures. The reform was based on the principle
of the unification of public and private work. Still, the latter’s evolution
in the sense of precariousness again distances the two sets of regulation.

The regulation of public management and employment twenty years after
the approval of legislative decree no. 165/2001: the constant search for
a stable solution (p. 337)

Alessandro Boscati

The essay retraces the twenty-year evolution of decree no. 165/2001 and
the two core principles it is based on: the application of private law to em-
ployment relationship of civil servants and the functional distinction be-
tween politics and administration. Then the essay moves on to analyse the
essential legal rules referring to the phases of establishment, performance
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and termination of the employment relationship. The paper seeks to dem-
onstrate that the aims of the first phase of the reform have been partly over-
turned during the last twenty years. The Parliament has approved many mi-
nor modifications of the statute aimed at restricting the scope of collective
bargaining and the autonomy of management. It has also implanted prin-
ciples deriving from the public law into a private law model, an alteration
that blurred the boundary between the two domains, with repercussions
not only on the theoretical level but also on the actual one. Therefore, it is
necessary to rationalise some aspects of the regulatory regime.

An agenda for public employment reform in the digital age (p. 391)
Fabrizio di Mascio, Alessandro Natalini

Over the course of the 1990s the Italian public sector employment regime
has been brought under the civil code. The norms established by a spate
of decrees have been later collected into a consolidated text, legislative
decree 165/2001. This decree drastically reduced the number of provi-
sions in force with the aim of delimiting the scope of special rules that
regulated the distinctive features of the public sector employment status.
The “privatization” of public employment constituted a response to glob-
al “New Public Management - NPM” pressures that have suffered from an
implementation gap in the Italian context. First, the article identifies the
political and institutional factors behind this implementation gap. Second,
it reviews the impact of Covid-19 on the Ttalian administrative system and
considers whether the actions taken so far by public administrations are
actually conducive to digital transformation. Third, it suggests how to use
this Covid-19 induced experience in planning administrative moderniza-
tion, including a digitally-enabled reconfiguration of work.

The open competition system and the speciality of the access to civil
service (p. 417)
Barbara Gagliardi

The reforms adopted in Italy in the ‘90s have not changed the tradition-
al public law nature of the rules that apply to civil service access. The
courts have asserted the binding character of the principles of openness
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and publicity for civil service entrance examinations as a tool to foster the
constitutional principles of impartiality and good administration. (art. 97
Const.). Indeed, many attempts of elusion have been executed in these
years, especially to privilege restricted categories of public officials. The
same constitutional principles determine the essential characters of open
competitions, and they explain the attribution of the judicial review to the
administrative judge. It is possible to observe the same traits in the recruit-
ment procedures adopted in other European legal systems (France, UK).
However, critical observations frequently formulated in these systems are
different: they especially underline the non-democratic character of these
procedures, or, at least, their inadequacy in selecting minority groups.

Distinction between politics and administration: the two “centres of
power” in the light and in the shadow of normative evolutions and ap-
plication practices (p. 449)

Daniela Bolognino

The political-administrative distinction has been characterized in these
twenty years of Legislative Decree no. 165/01 by a fluctuating boundary,
with the coexistence of physiological interactions and pathological inter-
ferences between these two centres of power. The article highlights both
the growing dialectic between politics and top management in the defini-
tion of strategic objectives, also by the Eurocentric dimension of economic-
financial planning; and some pathological interferences, such as the over-
sizing of fiduciary institutions and the improper expansion of “guarantee
buffer institutions” for management, especially in terms of remuneration.
The paper makes a case for a new intervention aimed to correct the situ-
ation in the light of the experience of recent years, also taking more into
account the multilevel dimension of the constitutional structure.

Twenty years after the civil service code: the main critical issues in the
relationship between politics and administration (p. 467)
Simone Neri

Twenty years after the complete reformulation of civil service statutory
rules, the relationship between politics and administration still seems un-
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certain, as it is positioned in a cone of shadow that leads to tensions and
malfunctions. Based on this premise, this paper aims to account for this
relational dynamic and its most recognisable criticalities. We will try to
focus, in brief, on the critical aspects of a system that has not succeed-
ed, both on the legislative and on the administrative level, in outlining
an adequate model that has been able to combine the democratic prin-
ciple with the administrative impartiality principle. Therefore, the text
will highlight the main problematic issues on the subject, also propos-
ing some specific corrective measures in order to create a system with-
in which administrative management can be more autonomous from
political leadership and the latter can focus on defining objectives and
strategic directions.

Between administrative organization and employment relationships. The
(collective bargaining) agreement between politics and administration,
twenty years later (p. 483)

Marco Ragusa

The paper deals with the relationship between collective bargaining and
administrative organisation and describes the evolution of legislation in
the last twenty years. The analysis focuses on the role taken by nation-
al and integrative collective bargaining in defining the relationship be-
tween politics and administration. The contractual rules relating to the
managerial positions and managers’ organisational powers are examined
to draw the path taken so far by the law.

Codes of conduct for civil servants: the tension between private and
public regulation in the wake of public employment reforms (p. 499)
Francesco Merenda

The article starts from a brief excursus on the transformations that the
codes of conduct have undergone, following the reforms that have
taken place since the nineties up to the current version, which pro-
vides several innovative factors and various problematic elements.
Subsequently, the paper focuses on the two issues that negatively af-
fect the efficiency of the discipline of codes of conduct: firstly, the
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overlap between some contractual obligations and behavioural du-
ties; secondly, the problematic application of the disciplinary liabil-
ity for the typification of sanctions due to the difficult coexistence
between the statutory rules and collective bargaining rules and to
inherent factors of the disciplinary procedure itself. The final para-
graph of the paper stresses the crucial and necessary function of the
administrative codes.

Enhancing of merit and public employment: fragments of an obstacle
course along an endless path? (p. 517)
Marcello Salerno

Public administration reforms are marked by legislative choices that aim
to enhance the “output” as a parameter for the civil servants’ compensa-
tion and career progression. The purpose is to promote efficiency and
effectiveness in administrative operations and, ultimately, strengthen the
merit principle. This principle has constitutional recognition, and it is
often quoted by both the legislator and constitutional court. The paper
aims to bring out these aspects and verify the consistency of the regula-
tory framework concerning the principle of merit, and outline what dy-
namic form the balance between this principle and other constitution-
al objectives takes.

Managerial liability before civil courts (p. 535)
Cristiano Celone

This paper makes a case for the “contractual-publicist” nature of the
managerial liability regime, although this matter lies within the scope
of civil courts’ jurisdiction. Even though the law assigns civil courts the
role in deciding disputes regarding potential infringement of public
managers claims, these should be considered legitimate expectations
(public law) and not rights (civil law). Except for the recovery of the
executive jurisdiction of the administrative court, if the administration
refuses to fulfil the civil judgment and the public manager spontane-
ously appeals for compliance, rather than (or together with) the civil
one of forced execution.
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Smart working and public employment after the Madia law: what pros-
pects? (p. 553)
Antonietta Lupo

The paper traces the historical-regulatory evolution of agile working as
an alternative and flexible employment relationship in the public sector.
The intent is to think about the possibility that agile working will rise
to the ordinary way of carrying out work tasks, well beyond the con-
clusion of the current emergency due to the Covid-19 pandemic. The
direction suggested by the legislator, with the establishment of the Or-
ganizational Plan for agile working and the consequent prescription of
the obligation to draw up this document by January 31 of each year,
seems to push towards a broader and more concrete implementation
of the institute. However, the adoption of this innovative organization-
al approach to human resources implies a cultural change and calls for
an overall rethinking of the current regulatory and contractual regula-
tion of work employed by public administrations, which has become,
in some respects, now obsolete.

The management of the local authorities between law, local autonomy
and collective bargaining (p. 569)
Mario Cerbone

Twenty years after the issue of legislative decree no. 165/2001, an analy-
sis on managerial work in local authorities continues to retain interest for
two reasons. Firstly, an interpretative settlement on the division of power
between national and local governments has not yet been reached; sec-
ondly, because of the undoubted urge offered by the recent signing of
the collective bargain of local government civil servants. The essay aims
to outline the juridical-organizational physiognomy of the local manage-
ment and its connections with the constitutional case law. The intersec-
tion of the regulations gives the interpreter a regulatory framework that
is not only lacking but at times ambiguous, slightly “integrable” with the
current directions of the autonomy of local authorities.
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Redefining the non-application of administrative decisions doctrine. Re-
flections on public employment and civil jurisdiction (p. 593)
Ambrogio de Siano

One of the most significant elements in the attempt to concentrate all
public-employment disputes within civil courts’ jurisdiction is the power
of non-application of administrative decisions: its use can guarantee civ-
il servants complete protection despite the involvement of the adminis-
trative decision. However, the undoubted procedural benefits have end-
ed up obscuring the adverse effects that the application of the non-ap-
plication doctrine generates on a substantial level, as it undermines the
principle of legality. Nevertheless, it does not seem impossible to avoid
these effects when interpreting the law. Thus, the paper seeks to rede-
fine the non-application doctrine in original terms so that the decision to
concentrate the protection of civil servants in a single jurisdiction does
not translate into a lack of protection against administrative decisions.
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